UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNI TED STATES OF AMERI CA
V. Crimnal Action No. 98-409 (EGS)
ANTHONY W GG NS,

Def endant .
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MEMORANDUM OPINION AND ORDER

The defendant, Anthony Wggins, was arrested on Novenber 12,
2001 for felony possession of a firearmby a felon. A war r ant
for his arrest was issued on Novenber 24, 1998. This warrant was
executed on Wggins nearly three years |ater, on Novenber 14,
2001. Defendant noves the Court to dismiss this matter for
vi ol ation of Wggins' constitutional speedy trial rights. 1In
addition, he noves to suppress evidence and statenments all egedly
seized in violation of Wggins' Fourth Arendnent rights.

Upon careful consideration of defendants' notions, the
responses and replies thereto, the entire record herein, and the
applicable statutory and case |law, the Court GRANTS defendant's
notion to dismss for violation of his speedy trial rights and

GRANTS defendant's notion to suppress statenents and evi dence.



I. Constitutional Speedy Trial Violation

At the hearing on defendant's notion to dism ss for
viol ation of speedy trial rights, the Court heard testinony from
Wl liam Bonk, a Supervisory Deputy U S. Marshal who supervises
the warrant squad, and from John Triplett, a Metro Transit Police
Captain. The parties also stipulated to a proffer by defense
counsel regarding the investigation, in which she woul d have
engaged, had the case been prosecuted at an earlier tine. Al of
the evidence clearly denonstrated that the governnment failed to
notify Waggins of the charges pendi ng agai nst himand, for close
to three years, failed to take any acti on what soever in an
attenpt to execute the outstanding warrant for his arrest.

A. Hearing Testimony

On Novenber 24, 1998, a grand jury returned a one-count
indictment in this Court charging Wggins with possession of a
firearmafter having been convicted of a felony, in violation of
18 U S.C. 8 922(g)(1). That sanme day, a warrant for Wggins'
arrest was issued by United States Mgistrate Judge Al an Kay.

The governnent, in order to explain the delay in executing
the warrant for Wggins' arrest, presented extensive testinony
regarding the warrant systens used by the Marshal Service and the

Metro Transit Police.



The governnent's first wtness, Deputy WIIliam Bonk, has
been enpl oyed by the Marshal Service for twelve years and has
supervi sed the warrant squad for three years. Deputy Bonk
expl ai ned that the warrant squad handl es two types of warrants:
Class 1 warrants and Class 2 warrants. Class 1 warrants are
those warrants, for which the Marshal Service bears
responsibility for ensuring that they are entered into the
National Crinme Information Center ("NCIC') database, and for
whi ch the Marshal Service has the apprehension responsibility.
The Cass 2 warrants are warrants that originate from
I nvestigations by other |aw enforcenent agencies. The Marshal
Service makes an entry of a Class 2 warrant in its database and
then files the warrant until such tine as another |aw enforcenent
agency brings the person in question into custody. The
di stinction between Cass 1 and Class 2 warrants has been in
pl ace since at |east 1987 and, according to Deputy Bonk, is a
national policy manifested in various nmenoranda of understandi ng
bet ween | aw enf orcenment agenci es.

Deputy Bonk testified that the Marshal Service received a
warrant for the defendant, Anthony Wggins, that was issued by
Magi strate Judge Al an Kay of this Court on Novenber 24, 1998.
This was a Class 2 warrant, in that it originated from an agency
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ot her than the Marshal Service. The Marshal Service, therefore,
did not have investigative responsibility, but apparently ran a
check through the Washi ngton Area Law Enforcenent System
("WALES") and NCIC for other outstanding warrants and prior

of fenses on Decenber 1, 1998. There did not appear to be any
other warrants for the defendant on Decenber 1, 1998. The
Marshal Service also checked with the D.C. Jail to ensure that

t he defendant was not in custody at the jail.

Deputy Bonk expl ai ned that the Marshal Service does not
generally enter Class 2 warrants into NCIC. The Marshal Service
woul d only enter a Class 2 warrant into NCICif it had received a
witten request. The defendant's file does not show that the
Service received any witten request or notation asking it to
enter the warrant into NCIC. At the tine that the Marshal
Service ran its check for other outstanding warrants in NCIC, it
was clear that the warrant in question in this matter had not
been entered into the NC C database. However, the warrant itself
directs the Marshal Service to arrest the defendant pursuant to
an indictnent.

At the tinme that Wggins was indicted in this case, he had
recently been released in Superior Court Case No. F9855-97. He
was arrested in the Superior Court case in Decenber 1997, but the
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governnent di sm ssed the charges on Septenber 22, 1998,
apparently because it had not obtained an indictnment within the
requisite tine period. On February 10, 1999, an indictnment was
filed in his Superior Court case, and an arrai gnnent notice was
mailed to his honme. Wggins received the notice and appeared for
arrai gnment on February 23, 1999. He entered a guilty plea in
that case on April 26, 1999, and was sentenced on Cctober 12,
1999 to 2-6 years.

The Marshal knew W ggins' hone address, the same hone
address where Wggins |ater received an arraignnent notice in his
Superior Court case. However, because the Marshal Service
attached a Class 2 priority to the warrant issued by Judge Kay,
no action was taken by the Marshal Service on the warrant.

Deputy Bonk testified that the Marshal Service did not enter
the warrant for Wggins' arrest into the NCI C database. No one
fromthe Marshal Service sought to |locate the defendant, or to
apprehend him and no effort was nmade to nonitor whether the
def endant appeared in D.C. Superior Court. The absence of such
efforts was due primarily to the status assigned to the warrant,
as Deputy Bonk testified that the Marshals in the District Court
regul arly check their Cass 1 detainers against correctional
facilities' records. Deputy Bonk testified that the Marshal
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Service had jurisdiction to arrest the defendant, but that,
absent a request by another agency or a judicial officer or U S
attorney, the Service would not arrest a person for whomthere
was a Class 2 warrant.

The fate of the 1998 warrant for Waggins' arrest was pre-
ordained by the fact that it originated with the Metro Transit
Police. It would appear that Metro Transit warrants are a rare
occurrence in this Court, as Deputy Bonk testified that, in his
12 years of experience, he had only seen two cases invol ving
warrants issued by the Metro Transit Police. The governnent's
second witness, Captain John Triplett, having worked twenty-seven
years at Metro Transit Police, also testified that, to his
know edge, this case is only the second instance involving a
felony warrant, originating with the Metro Transit Police, in
federal court.

Captain Triplett is in charge of the Crimnal |nvestigation
Division and the Warrant Squad. He testified that the Metro
Transit Police do not enter warrants in the District of Col unbia
into NCIC or any other database. Until the eve of the hearing
when Captain Triplett |earned of the circunstances surroundi ng
Wggins' warrant, Metro Transit Police had assunmed that the
warrant office of D.C Superior Court entered into NCIC all the
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warrants in the District of Colunbia, including those originating
in federal court.?

W ggi ns began serving his sentence in his Superior Court
matter on Cctober 12, 1999. He was incarcerated at Lorton
Correctional Conplex and, when that institution closed in the
fall of 2001, the warrant for the defendant's arrest cane to the
attention of the Marshal Service. Deputy Bonk testified that he
received an e-mail fromMchelle Lee of the Bureau of Prisons on
Novenber 9, 2001, which included a |list of several inmates who
were scheduled to be transferred fromLorton to the BOP on
Novenber 15, 2001. One of the inmates schedul ed for transfer was
t he defendant, Anthony Wggins. Deputy Bonk checked all the
nanes sent to himby M. Lee for open, unexecuted warrants and
di scovered the warrant for the defendant's arrest issued by
Magi strate Judge Kay in Novenber 1998, approximtely two years
earlier.

The governnent agreed to defense counsel's proffer that, had

the warrant on Wggi ns been executed three years ago, and the

! Captain Tripplet testified that usual procedures called for a

Metro Transit Police Officer to apply for a warrant, have the application
screened by the U S. Attorney's office, seek a judge's signature on the
warrant, and then deliver the warrant to the warrant office in D.C. Superior
Court. Thus, Captain Triplett assumed that the D.C. Superior warrant office
woul d enter a Metro Transit warrant into NCIC even if the warrant originated
in this Court.



i nformati on about the case conme to her at that tine, she would
have taken steps to investigate the factual allegations nmade by
t he governnent. Specifically, she would have asked her

i nvestigator to search for and interview possi ble w tnesses at
the Metro Station stop where Wggins was arrested. Three years
subsequent to the events in question, defense counsel concl uded
that her investigator would be unlikely to find any w tnesses,
and if such witnesses were found, that their specific nenories
woul d have faded such that the defense would be unlikely to
present their testinmony. Tr. 3/8/02 at 61.

B. Legal Analysis

The Sixth Amendnent to the United States Constitution
guarantees that "[i]n all crimnal prosecutions, the accused
shall enjoy the right to a speedy and public trial...." US.
Const., amend. VI. The Suprene Court has characterized this
right as "one of the nost basic rights preserved by our
Constitution.”™ Smith v. Hooey, 393 U S. 374 (1969). Recogni zing
that, "[o]n its face, the Speedy Trial Cause is witten with
such breadth that, taken literally, it would forbid the
governnent to delay the trial of an 'accused' for any reason at
all,"” the Suprene Court has outlined "four separate enquiries"”
that informcourts' analysis of alleged speedy trial right
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violations. Doggett v. United States, 505 U. S. 647, 651, 112 S
Ct. 2686 (1992). Doggett identifies the follow ng factors for
courts' consideration:

(1) "whether delay before trial was uncommonly |ong";

(2) "whether the government or the crimnal defendant is

nore to blanme for that delay”;

(3) "whether, in due course, the defendant asserted his

right to a speedy trial"; and

(4) "whether he suffered prejudice as the delay's result.”
505 U.S. at 651 (citing Barker v. Wingo, 407 U.S. 514, 530, 92 S
Ct. 2182, 2192 (1972)). Since his first appearance in this
matter, the defendant has continuously asserted his speedy trial
rights, and clearly satisfies the third criterion. Thus, the
Court need only focus on whether the delay here was uncomonly
| ong, the conparative fault of the government and defendant in
causi ng that delay, and any resulting prejudice to the defendant
fromthe del ay.

I n Doggett, there was an "extraordinary 8 Y% year |ag between
Doggett's indictnment and arrest,” that the Court held clearly
triggered the speedy trial inquiry. Id. at 653. Here, there is
an approximately three-year delay in executing the warrant for
Wggins' arrest. Doggett remarked in a footnote that "I ower

courts have generally found postaccusation delay 'presunptively

prejudicial' at |least as it approaches one year." Id. at 653
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n.1. Wthout yet deciding that a presunption of prejudice should
be applied in this case, the Court finds that a three-year del ay
in executing an arrest warrant "clearly suffices to trigger the
speedy trial enquiry...." Id. at 653.

Wth respect to the second Barker criterion, the governnent
is clearly at fault in the delay in executing Wggins' warrant.
Doggett noted that, “if the Governnent had pursued [the
defendant] with reasonable diligence fromhis indictnent to his
arrest, his speedy trial claimwould fail.” 505 U S. at 656.

The Court further opined that “[t] he Governnment ... can hardly
conplain too loudly, for persistent neglect in concluding a
crimnal prosecution indicates an uncommonly feeble interest in
bringing an accused to justice.” Id. at 657.

Doggett described "official negligence” in prosecuting a
crimnal matter as |lying sonewhere between diligent prosecution
and bad-faith delay. Wile the Doggett court characterized the
governnment's efforts to | ocate the defendant as "negligent,” in
Doggett, the police went to the defendant's house and to his
parents' house. After learning fromthe defendants' parents that
he was abroad, the police then attenpted to | ocate the defendant

overseas. Although the police entered defendant's information
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into a conputer system the conputer entry expired before the
def endant re-entered the country.

In contrast, the government nade no effort to execute the
warrant for Wggins' arrest at his hone address, or el sewhere.
No | aw enforcenment officer visited Wggins' house. Yet, the
address for Wggins listed on the arrest warrant is the sane
address to which the Superior Court, approximately three nonths
| ater sent an arraignment notice. Wggins appeared in Superior
Court on that arraignnment notice. Furthernore, unlike the facts
i n Doggett, the governnent here failed to enter the warrant into
any conputer system— NCIC or Wales. Thus, even if Wggins had
sought to discover whether there were any outstandi ng charges
pendi ng agai nst him he woul d not have di scovered the warrant.

When the governnent requests that a warrant issue, instead
of having an arraignnent notice sent to the defendant, it has
sonme obligation to ensure that the arrest warrant is execut ed.
Irrespective of whether the final responsibility for executing
the warrant for Wggins' arrest lay with the U S. Mrshal Service
or with Metro Transit Police, the governnment certainly had an
obligation to execute the warrant in a tinely manner. \Wile
there is no evidence of bad faith in the governnment's failure to
prosecute Wggins in a tinely manner, neither does there appear
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to be any justifiable reason for the delay. There was a gap in
the system \Vhile it appears that neither the U S. Marshal
Service nor Metro Transit Police was aware of this gap, their

i gnorance does not mtigate the clear neglect in concluding

W ggins' crimnal prosecution.

The Court's final inquiry focuses on the prejudice to the
def endant caused by the delay in executing the warrant for his
arrest. Specifically, the Court is faced with the issue posed in
Doggett of whether prejudice may be presumed where there is an
excessive delay in bringing a defendant to trial. Doggett
recogni zed that a defendant may have difficulty making an
affirmati ve showi ng that the delay weakened his ability present a
defense. The Court cited Barker for the proposition that
“inmpai rment of one’'s defense is the nost difficult form of speedy
trial prejudice to prove because tine’s erosion of excul patory
evi dence and testinony ‘can rarely be shown.’” 505 U. S. at 655
(citing Barker, 407 U. S. at 532). Consequently, the Court held,
courts must recognize “that excessive delay presunptively
conprom ses the reliability of a trial in ways that neither party
can prove or, for that matter, identify.” I1d. While Doggett

i nvolved a | onger delay than is at issue here, the Court cannot
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but find that the delay in executing Wggins' warrant has made it
nmore difficult for Wggins to present a defense.

Doggett further suggested that the "prejudice” inquiry is
necessarily linked to the question of official negligence in
prosecuting a matter in a tinmely manner. "While not conpelling
relief in every case where bad-faith delay woul d nake reli ef
virtually automatic, neither is negligence automatically
tol erabl e sinply because the accused cannot denonstrate how it
has prejudiced him" 1d. at 657; see also id. ("[Qur toleration
of such negligence varies inversely with its protractedness,
and its consequent threat to the fairness of the accused' s
trial.") (internal citations omtted).

The Court is convinced that the delay in executing the
warrant on Wggins was prejudicial. The approximately three-year
delay in executing the warrant for Wggins' arrest has prejudiced
Waggins' ability to nount a defense. |In particular, the
suppression hearing in this matter illustrates the inportance of
eye witness testinmony — both fromthose w tnesses now avail abl e
and those who nay have been avail able had the warrant been
executed in a tinmely manner. The six Metro Transit officers who

were present at Waggins' arrest gave contradictory testinony at
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t he suppression hearing. For exanple, the officers' recollection
of the | ookout description that was broadcast ranged from "Baker
mal e wearing tan pants and a | ong bl ack coat or jacket," Tr.
3/11/02 at 28-29 (Anderson), to "black male with a tan | ong coat
and, | believe, black pants.” Tr. 3/11/02 at 72 (Smalls), and one
officer admtted that he could not recall the clothing
description. Tr. 3/11/02 at 60 (Foxwell). The disparity in the
officers’ testinony aptly denonstrates defendant’s argument that
the delay in prosecuting this case has eroded people’s nenories
of events.

The police officers' testinony al so departed fromthe
version of events related in the official police report prepared
by O ficer Ronmba and from O ficer Ronba's grand jury testinony.
Clearly, if the defendant had been in a position to present eye-
Wi tness testinony, or even cross-exam ne the police officers when
their nenories of events were still relatively fresh, such
inquiries mght have | ed to excul patory evidence.

The governnent attenpts to argue that the defendant would
have been unable to |ocate any witnesses to an event occurring at
7:30 in the evening on a Friday night at Metro Center station.

Tr. 3/8/02 at 82 (calling idea that w tnesses m ght be found
within two nonths of the arrest "farfetched"). However, there is
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nothing in evidence to persuade the Court that the governnment's
assunption is necessarily correct. |Indeed, the Court heard
testinony that there were several people on the platform as well
as passengers on the train. Wile the defendant nay not be able
to prove that these potential wtnesses could and woul d have
testified in a manner beneficial to the defendant, the
uncertainty of their testinony proves defendant's point. It is
i npossi ble to predict what defense he m ght have nounted had the
government brought himto trial in a tinmely fashion

Furthernore, the Metro Transit police officers were
all egedly on the scene to arrest Wggi ns because a station
manager had called the netro transit dispatcher and said that
several patrons had reported a man with a gun on a train.
Nei t her the station manager nor the patrons allegedly reporting
the presence of an arned man were | ocated by the governnent, and
were thus unavail able for cross-exam nation by the defendant.
The governnent attenpts to twist this situation into prejudice
toward the governnent, suggesting that the absence of the station
manager and the patrons only hel ps the defendant. See Tr. 3/8/02
at 80 ("the tipster ... wll be a person who could be a very good
w tness for the governnent"). Yet, the Court cannot predict what
the testinony of these m ssing w tnesses woul d have been.
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Utimately, as the Suprene Court recognized in Doggett,
proving specific prejudice to the defendant may becone nore
difficult the |longer the delay. The governnent's inexcusable
negl ect caused a delay of alnobst three years in executing the
warrant for Wggins' arrest. Mre than three years after the
i ncident, defendant is unable to determ ne what w tnesses, if
any, were present at the tinme of his arrest; further, he cannot
prove what the benefit m ght have been derived fromthe testinony
of any additional w tnesses. Wighing all of the factors
identified by Doggett, the Court finds that this matter nust be
di sm ssed.

IT. Motion to Suppress

_ Shoul d doubts persist that Wggins' constitutional right to
a speedy trial was violated by the governnent's conduct, the
Court also finds that the police officers seized Wggins in
violation of his Fourth Arendnment rights. Accordingly, this
Court grants the defendant's notion to suppress evidence and

st at enent s.

A. Hearing Testimony

Six Metro Transit police officers, as well as a Metro
di spatcher, testified at the hearing on defendant's notion to
suppress. The dispatcher, Nicole Wal ker, testified that she
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recei ved a phone call froma station manager who reported that
patrons had reported a man with a gun on a particular Metro
train. The dispatcher issued a radio call for Metro Transit
police officers to converge on the train. The Metro Center stop
was sel ected as the station at which the officers could nost

qui ckly convene.

The dispatcher testified that the | ookout description that
she broadcast was for: "Baker male, which is a black male, |ong
bl ack jacket, tan pants.™ Tr. 3/11/02 at 16. The officers
generally testified to a simlar sequence of events, in which
they heard the dispatcher announce the |ookout and the train and
car nunbers, and convened on Metro Center stop. The officers
further testified that they lined up along the platformwhen the
train approached. The officers' testinony was consistent that
O ficer Tanya Anderson and O ficer Jam e Duane Ronba were at the
sides of the center door of the train car in question when the
train approached the platform and that O ficer Jerone Enoch was
standing in front of the door with an MP-5, a sem -automatic gun.
O ficer Linda Foxwel|l spoke with the train operator when the
train approached the station, and Oficers Lorenzo Smalls and

Shukri Pettegrue were positioned at other places along the train.
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There appears to be no disparity that, when the train
approached the platform Oficer Anderson announced that she had
sonmeone matchi ng the | ookout description. However, Oficer
Anderson and O ficer Ronmba's testinony regardi ng the subsequent
sequence of events is not consistent.

O ficer Anderson testified that, after she yelled that she
had sonmeone neeting the | ookout description, and the doors of the
car opened, she identified herself to Wggins and told himthat
she needed to speak to him She said: "I need for you to step
over here; you net the description of a |ookout.” Tr. 3/11/02 at
35. She testified that after she and Wggins took a few steps,
she "saw himreaching with his right hand to go inside of his
right coat pocket." 1d. at 36. Oficer Anderson then grabbed
his hand and the outside of the pocket. I1d. Upon feeling
sonet hi ng she t hought was a gun, she shouted to everyone that she
had a gun and told the defendant to get down on the ground. Id.
at 37-38. She handed the gun back to O ficer Foxwell. Id. at
61. Only Oficer Enoch, who was standing in front of the opening
car doors, corroborated O ficer Anderson's statenent that Wggins
reached for his right pocket,"” and that O ficer Anderson

subsequent |y grabbed his hand and felt his right pocket. 1d. at
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96. Although O ficer Anderson testified that she told Oficer
Ronba, who prepared the police report on the arrest, that she had
seen Wggins reach for his pocket, this information is not
contained in the report, and was not part of Oficer Romba's
testinmony to the grand jury.

O ficer Ronba was standi ng opposite O ficer Anderson when
the train car door opened. Oficer Anderson testified that she
did not recall Oficer Ronba saying anything, but admtted that
she had "tunnel vision" because she was concentrating on nmaking
sure that Wggins understood what she was saying to him Tr.
3/11/02 at 49-50. O ficer Ronba, in contrast, testified:

the doors opened, | immediately told M. W ggins,

sir, keep your hands where | can see them | asked him

then to step fromthe train. He hesitated for a

second, he | ooked at the officer standing there. He

then began to step fromthe train and as he did |

pl aced ny hand on his shoulder to guide himto the area

that we wanted himto go on the platform
Id. at 125. He explained that, in his experience, using his hand
to direct soneone "lets people know that you are there and it
gi ves them a second t hought about trying to take off or run or
sonet hing of that nature.” 1d. at 129-30.

O ficer Ronba further stated that, in asking Wggins to step

off the train, he "us[ed] a firmclear voice rather authoritative
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in nature." I1d. at 128. In his police report, he wote that
"[t]he officer ordered the defendant to step out of the train."
Id. at 140. He testified that he used the word "ordered"
"because, to be honest with you at that point, | didn't feel that

| was giving hima choice. Because of the tone in the voice and

reflection [stet] that | used it was a direction, | need you to.
It wasn't an option and | wasn't making a request. It was nore
of an order." I1d. at 141.

O ficer Enoch's testinony partially corroborates O ficer
Ronba's testinony. Oficer Enoch, who was positioned in front of
the opening train car doors, saw O ficer Ronba standing to the
defendant's left, with his right hand on the defendant's back,
"basically, directing himoff the train.™ Tr. 3/11/02 at 100.
However, O ficer Enoch did not hear O ficer Ronba say anything to
Wggins. 1d. at 103.

B. Legal Analysis

The Fourth Amendnent of the United States Constitution
requires that searches and sei zures be "founded upon an objective
justification" and "governs all seizures of the person,
“including seizures that involve only a brief detention short of

traditional arrest.'" United States v. Mendenhall, 446 U.S. 544,
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551, 100 S. Ct. 1870 (1980) (citing Davis v. Mississippi, 394
US 721, 89 S. O. 1394 (1969); Terry v. Ohio, 392 U.S. 1,

16-19, 88 S. Ct. 1868 (1968)). Wggins contends that he was

sei zed unreasonably and in violation of the Fourth Amendnent, and
noves for suppression of any evidence and statenments resulting
fromhis seizure. See Wong Sun v. United States, 371 U.S. 471,
487-88, 83 S. C. 407 (1963).

A police officer may "conduct a brief, investigatory stop
when the officer has a reasonable, articul able suspicion that
crimnal activity is afoot."” TIllinois v. Wardlow, 528 U. S. 119,
123, 120 S. &. 673 (2000). However, "so long as a reasonabl e
person would feel free '"to disregard the police and go about his
busi ness,' the encounter is consensual and no reasonabl e
suspicion is required." Florida v. Bostick, 501 U.S. 429, 433,
111 S. C. 2382 (1991) (quoting California v. Hodari D., 499 U.S.
621, 628, 111 S. C. 1547 (1991)).

The governnent recognizes that it cannot rely exclusively on
t he anonynous tip allegedly received fromMetro patrons, which
was relayed to the arresting police officers through the Metro
station manager and Metro dispatcher. |In Florida v. J.L., the

Suprene Court enphasi zed that there nust be sone corroboration of
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an anonynous tip's reliability "in its assertion of illegality,
not just in its tendency to identify a determ nate person."” 529
US 266, 272, 120 S. C. 1375 (2000) (holding "that an anonynous
tip lacking indicia of reliability of the kind contenpl ated by
[ Adams v. williams, 407 U.S. 143, 92 S. C. 1921 (1972)] and
[ Alabama v. Wwhite, 496 U.S. 325, 110 S. C. 2412 (1990)] does not
justify a stop and frisk whenever and however it alleges the
illegal possession of a firearnm'). Consequently, if the Court
finds that Wggins was stopped for an investigatory stop pursuant
to Terry v. Ohio, the governnent nust show that the officer who
st opped Wggi ns had a reasonabl e suspicion of illegal conduct
based on factors and observations in addition to the anonynous
tip. 392 U.S. at 20-21.

The governnent does not dispute that O ficer Ronba clearly
I ntended that Wggins not feel free to go about his business or
to termnate his contact wwth the police. However, the
government argues that O ficer Ronba's subjective intent is not
determi native of the legal status of his interaction with
Wggins. Rather, the governnent contends that, despite Oficer
Ronba's intent, a reasonable person in Wggins' position would

have felt free to disregard Oficer Ronba's instructions. The
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Court cannot agree. The Court credits the testinony of Oficer
Ronba and O ficer Enoch that O ficer Ronba placed his hand on

W ggi ns' shoulder in order to nove himout of the train. At this
same nonent, Wggins was faced by an officer with a sem -

aut omati ¢ weapon. A reasonabl e person would not have felt at
liberty to disobey the officer's instructions to step off the
train. See Mendenhall, 446 U.S. at 554 ("Exanpl es of

ci rcunstances that mght indicate a seizure, even where the
person did not attenpt to | eave, would be the threatening
presence of several officers, the display of a weapon by an

of ficer, some physical touching of the person of the citizen, or
t he use of | anguage or tone of voice indicating that conpliance
with the officer's request m ght be conpelled.").

The governnent further argues that Wggins' stop was
supported by reasonabl e suspicion arising fromOficer Anderson's
observation that Waggins reached for his pocket. However, the
testinmony clearly indicates that O ficer Ronba placed his hand on
W ggins as Wggins "began to step fromthe train,” Tr. 3/11/02 at
125, before Oficer Anderson saw Wggins reach for his right
pocket. O ficer Anderson testified that Wggins reached for his
pocket only after she and Wggi ns had taken sone steps away from

the train. Thus, while the governnent contends that this stop
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was a proper investigatory stop supported by Wggins' reaching
movenent, the testinony indicates that Wggins' seizure occurred
before O ficer Anderson's observation of Wggins' reaching
novenent .

W ggi ns was seized within the neaning of the Fourth
Amendnent when O ficer Ronba placed his hand on Wggi ns and
ordered himoff the train. As the governnment has conceded, the
anonynous tip fromMetro patrons, relayed to the officers via a
Metro station manager and Metro di spatcher, cannot support a
finding that O ficer Ronba had a reasonable, articulable
suspicion that crimnal activity was afoot. Wth the exception
of O ficer Anderson's observation of Wggins' reach for his
pocket, the governnent has not pointed to any other circunstances
that woul d support a finding that any of the officers had a
reasonabl e, articul able suspicion that Wggins was engaged in
crimnal activity before Oficer Ronba stopped W ggins.
Consequently, Oficer Ronba's stop of Wggins was
unconstitutional, and the fruits of that seizure nust be

suppr essed.
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CONCLUSION

The governnent's failure to execute the warrant for W ggins'
arrest for alnost three years clearly prejudices Wggins' ability
to mount a defense to the charges against him The Court
recogni zes that dismssal of a case is an extrene renedy, but no
action short of dismssal will cure the blatant violation of
W ggins' constitutional right to a speedy trial.

Accordingly, for the foregoing reasons and upon car eful
consi deration of the defendant's notions, the responses and
replies thereto, the testinmony heard on March 8, 2002 and March
11, 2002, and the applicable statutory and case law, it is hereby

ORDERED t hat defendant's notion to dismss for violation of
his constitutional right to a speedy trial is GRANTED; and it is

FURTHER ORDERED t hat defendant's notion to suppress evidence

and statenents i S GRANTED.

IT IS SO ORDERED.

6/ 20/ 02 sl

BATE EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
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Noti ce to:

Ant hony Bar kow, Esquire

Assi stant United States Attorney
Judi ci ary Center Buil ding

555 4th St., N W

Washi ngt on, DC 20001

Eri ca Hashi noto, Esquire
Assi st ant Federal Public Defender
625 I ndiana Ave., N W

Suite 550

Washi ngt on, DC 20004
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